
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES 127 

remedy may be had under the circumstances of the case. Judge 
Aldrich suggests that the right of guardianship control, existing in 
the State, under the doctrine of parens patriae, should operate 
extraterritorially under the rules of comity applying to the ordinary 
cases of guardian and ward, so that if the return were sought of "a 
person who had escaped from custody based upon insanity or dan- 
gerous mental condition at the time of the commitment, and if at 
the time his recovery is sought, his mental condition was an open one 
under the decisions of the State creating the guardianship, and the 
right of control being based solely upon mental condition, that 
question and others . . . would be a proper subject of inquiry 
in a proper proceeding 24 raising the question of the right of the 
guardian to continue his control." 25 The necessity of legislation 
upon the subject has been recognized in Massachusetts where a 
statute 26 providing for interstate rendition of those who have 
escaped from custody as insane persons in a State and have fled to 
Massachusetts. 

A. L. L. 



Interstate Commerce — State Regulation — Ferries — The 
difficulties attending any exact division of power where the State and 
federal governments have concurrent jurisdiction are nowhere more 
apparent than in the cases involving the State control of interstate 
commerce. The extent of the power of the States to authorize and 
regulate interstate ferries raises a phase of this problem. The power 
to regulate ferries over waters entirely within their limits is one that 
may be exercised exclusively by the States, 1 but whether a State may 
regulate ferries over waters separating two States was a debatable 
question until a recent decision by the Supreme Court of the United 
States in Port Richmond and Bergen Point Ferry Company v. Board 
of Freeholders. 2 A New Jersey statute of 1799 empowers the boards 
of chosen freeholders to fix the rates to be taken at ferry stations 
within their respective counties. The board of Hudson County fixed 
the rates to be taken by ferries plying between that county and New 
York City. The court, by Mr. Justice Hughes, held that the statute 
did not infringe the constitutional prerogative of the Congress of 
the United States to regulate interstate commerce. 

From a time antedating the Revolution, States have exercised 
the power of regulating ferries and no exception has been made in 
the case of interstate ferries. When the power came to be contested 

"Habeas Corpus proceedings. 
2S P. 441 of the principal case. 

"Act of 1909, §§87-90, "Acts & Resolves of Mass.," p. 707. 
'Miller v. St. Clair County, 7 111. 197 (1845); Marshall v. Grimes, 41 
Miss. 27 (1866) ; Carrol v. Campbell, 108 Mo. 550 (1891). 
2 34 Supreme Court Rep. 821 (1914). 
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under the Federal Constitution, the States held they had only poten- 
tially ceded their jurisdiction to Congress and could therefore con- 
tinue to exercise it until Congress intervened. 8 In an early case, 
Gibbons v. Ogden* there is a dictum by Chief Justice Marshall to 
the effect that laws respecting turnpike roads, ferries, etc., form a 
portion of the immense mass of legislation which embraces every- 
thing within the limits of a State not surrendered to the federal 
government. Later cases, 5 following that suggestion, have sustained 
the powers of one State to grant a license or franchise for a ferry 
across a navigable river, being the boundary between the granting 
State and another State, upon the theory that the nature of the busi- 
ness of ferrying is such that the granting of the privilege on the 
subject does not regulate interstate commerce. 

It is manifest, however, that the transportation of persons and 
property from one State to another is none the less interstate com- 
merce because conducted by ferry and it is not open to question that 
ferries maintained for that purpose are subject to the regulating 
power of Congress. It necessarily follows that whatever may prop- 
erly be regarded as a direct burden upon interstate commerce, as 
conducted by ferries operating between States, it is beyond the 
competency of the State to impose. This was definitely decided in 
Gloucester Ferry Company v. Pennsylvania? The Commonwealth 
of Pennsylvania had imposed a tax on the business of landing and 
receiving passengers and freight at a wharf in Philadelphia, on 
transportation across the Delaware River from New Jersey, by a 
ferry company incorporated and domiciled in New Jersey. The tax 
upon the "receiving and landing of passengers and freight at the 
wharf in Philadelphia," which was a necessary incident to the trans- 
portation across the Delaware River, was a tax upon that transpor- 
tation, and in this view the tax was held to be void as one laid upon 
interstate commerce. It was expressly declared in the Gloucester 
Ferry Case that ferriage over a stream constituting a boundary be- 
tween two States was within the grant of Congress to regulate com- 
merce and therefore not subject to be directly burdened by a State. It 
was also recognized that in view of the character of such ferries and 
the diversity of regulation which might be required, the right to reg- 
ulate them came within that class of subjects which although within 
the power of Congress, the States had the right to deal with until 
Congress had manifested its paramount and exclusive authority. 

The doctrine of the early cases, that the police power of the 
States extends to the regulation of ferries over navigable rivers con- 

* People v. Babcock, n Wend. 587 (N. Y. 1834) ; Freeholders of Hudson 
Co. v. State, 24 N. J. L. 718 (1853). 

4 9 Wheat. 1 (U. S. 1824). 

5 Fanning v. Gregoire, 16 How. 524 (U. S. 1853) ; Conway v. Taylpr, 
1 Black, 60 (U. S. 1861) ; Wiggins Ferry Co. v. East St. Louis, 107 U. S. 
365 (1882). 

6 ii 4 U. S. 196 (1884). 
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stituting boundaries between States, became a doubtful question by 
the ruling in the case of Covington Bridge Company v. Kentucky. 7 
The Supreme Court of the United States took the view that one 
State has not the power to regulate the rates of toll over a bridge 
connecting that State with another. The opinion was expressed that 
the principle involved was identical with that applied in Wabash 
Railroad Company v. Illinois* with respect to interstate railroad 
rates, and that it was impossible at least in the absence of mutual 
action for either State to fix a tariff of charges. It was pointed out, 
however, that the State of Kentucky attempted to reach out and 
secure for itself a right to prescribe a rate of toll applicable not only 
to persons crossing from Kentucky to Ohio, but from Ohio to Ken- 
tucky — "a right which practically nullified the corresponding right 
of Ohio to fix tolls from her own State." This would seem to be 
an adequate ground for the decision. It is true to say, hdwever, 
that there are expressions in the opinion in the Covington Case 
which have been considered as qualifying or everruling the conclu- 
sion expressed in the Gloucester Case 9 as to the power of a State 
to regulate ferries upon a stream bordering two States until Con- 
gress had manifested its purpose to exert its authority over the sub- 
ject. 

In determining the extent of a State's authority in matters 
which concern the commerce of other States, it is clear that if Con- 
gress has passed laws on the same subject, these are superior to any 
State statute. 10 But the difficult point is where Congress has not 
acted. How far can the State then go in enacting such laws as re- 
late to interstate commerce? The principal test which has been 
acted upon by the courts and which may be regarded as well estab- 
lished is this : Is the subject matter of the law of such a nature as 
to admit only of one uniform system throughout the country? If 
so, the power of Congress to enact laws is absolutely exclusive. But 
if the subject is one which does not require national uniformity, 
one upon which different regulations would be suitable varying 
according to the diverse interests and conditions of particular 
places, the State may legislate. 11 As an application of this principle, 
State regulation on the subject of quarantine, inspection regulations 
and the construction of bridges over navigable streams is held con- 
stitutional though such legislation affects interstate commerce. The 
determination of the question whether the subject covered by a 
State statute needs national or local control should rest with Con- 

'154U. S. 234 (1894). 

*ii8U. S. 537 (1886). 

'Supra, note 6. 

"Cooley, Const. Lim., 6th ed., 722, 723. 

"Cooley v. Board of Wardens, 12 How. 209 (U. S. 1851) ; St. Clair 
County v. Interstate Transfer Co., 192 U. S. 454 (1004) ; Northern P. R. 
Co. v. Washington, 222 U. S. 370 (1912) ; Minnesota Rate Cases, 230 U. S. 
352 (1913). 
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gress, as the answer turns on many considerations of practical ex- 
pediency, which are pre-eminently matters for legislative investi- 
gation. Since Congress, by the express terms of the Constitution 
is given the power to regulate commerce among the States, it seems 
that Congress and not the court, should have the supervising action 
over such State legislation as has to do with interstate commerce. It 
may then be doubted whether the judiciary should interpose in any 
given case to pronounce a State regulation of commerce unconsti- 
tutional, unless it appears beyond a doubt that the subject of legis- 
lation is one requiring national uniformity, leaving to Congress its 
undoubted right to annul the effect of the law by its subsequent 
enactments. 

There are a multitude of ferries throughout the country, and 
apart from certain rules as to navigation, they have not engaged 
the attention of Congress. Ferries, such as are involved in the prin- 
cipal case, 12 are simply means of transit from shore to shore unre- 
lated to other transportation. Ferries which are operated in con- 
nection with railroads and cases where the ferriage is part of a 
longer and continuous transportation are subject only to the regula- 
tion of Congress. 13 The practical advantages of having the matter 
dealt with by the States where the ferriage is not a part of other 
transportation, are obvious and in view of the character of the sub- 
ject, we find no sound objection to its continuance. If Congress 
at any time undertakes to regulate such rates, its action will, of 
course, control. If the State may exercise this power, it neces- 
sarily follows that it may not, in its exercise, derogate from the 
similar authority of another state. The State power can extend 
only to the transactions within its own territory and the ferriage from 
its own shore. 

G. W. K. 



Master and Servant — Liability of Automobile Owner 
for Negligence of Chauffeur Furnished by Third Person — An 
interesting question is presented by an analysis of the following re- 
cent decisions. In Datrymple v. Covey Motor Car Company 1 the 
facts were as follows : After purchasing an automobile, the owner 
who had had but two lessons in operating a car, requested the dealer 
to furnish him with a chauffeur to drive him to the city limits. This 
man negligently ran down a pedestrian. The Supreme Court of 
Oregon held that the dealer, and not the owner, was liable on the 
ground that the latter had no right of control of the chauffeur, and 
that furthermore, the latter was acting within the scope of his em- 

12 Port Richmond, etc., Ferry Company v. Board of Freeholders, supra, 
note 2. 

13 N. Y. Central R. R. v. Hudson County, 227 U. S. 249 (1913). 
1 135 Pac Rep. 424 (Or. 1913). 



